QUESTION PRESENTED FOR REVIEW

Does a federal court have jurisdiction of an actual case in controversy
pursuant to Petitioner’s challenge to the express language of a state statute
where the lack of federal due process requirements completely preempts
fundamental parental rights of fit parents in a divorce situation by denying a

constitutional outcome under any set of circumstances?
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50 states) lacks an explicit constitutionally compliant evidentiary standard to
determine a threshold finding of substantial harm to a child before the state may intervene
and implicate parental rights. The statute completely preempts the fundamental rights of

fit parents. [Appendix H]

In recent years, this Supreme Court has received challenges to similar issues in
previous Petitions for Certiorari, including Charles R. Evans’ petitions addressing O.R.C.
83109.04 and Thomas C. Staley’s petitions addressing Texas family code. It is long past
time that this Court step up and address the last bastion of fundamental parental rights
protections so that the unconstitutional deprivation of parental rights under poorly framed
state legislation does not continue to undermine the American family and continue to

destroy the lives of the children it alleges to protect.

Acceptance of this case will positively affect the lives of millions of minor
children and their parents, siblings, relatives, and guardians, as well as extended family,
acquaintances, and neighbors that will strengthen communities as well as the entire
country. The significance of this individual case will impact the future of the United
States unlike any other case decided before this Court for it crosses all racial, ethnic,
demographic, and cultural boundaries. It is time for the nine justices to properly and
conclusively spell out to this country what constitutes a permissible deprivation of

fundamental parental rights in the epidemic of the custodial chaos of divorce.

PROCEDURAL HISTORY

Petitioner initially filed this federal action pursuant to 42 USC 81983 seeking
declaratory relief and damages. Recognizing the fallacies of his pleadings, Petitioner

filed an amended complaint pleading a general constitutional challenge under 28 USC



81331 and seeking declaratory relief pursuant to 28 USC §2201 that O.R.C. §3109.04 is
wholly discretionary, vague, and lacks express federal requirements. In summary, all
parties were dismissed except the State of Ohio. Respondent Teresa Cook, a party to the
original complaint had been previously dismissed; however, she was joined as a proper
party defendant pursuant to the amended complaint where her interests and diminished
rights were sufficiently adverse to Petitioner Galluzzo’s interests and deprivation of
parental rights. The State of Ohio motioned to be removed under Eleventh Amendment
immunity. Petitioner agreed with the motion and the State of Ohio was dismissed as a
proper party defendant. Before being dismissed from the amended complaint, Defendant
Champaign County Court of Common Pleas chose to seek dismissal of the suit and two
years were spent in extensive and scholarly review of the dismissal, abstention, and

preclusion doctrines, to determine whether this case would reach the merits.

After an oral hearing at the district court [See Appendix K excerpted] and
extensive briefing, the district court magistrate withdrew his original recommendations
upon Petitioner’s objections, filing a substituted report. Magistrate Judge Merz then
properly certified a constitutional question to the Attorney General of the State of Ohio
on August 12, 2002. [Appendix B] Recommendations by Magistrate Judge Michael

Merz were signed as an order of the district court by District Judge Thomas Rose.

Respondent Teresa Cook informed the district court she was not going to defend
the case and subsequently terminated her involvement after issuance of the certified
constitutional question. [Appendix B] By consent of Petitioner and de facto defendant
and amicus curiae State of Ohio, Magistrate Merz was assigned plenary judge to decide

the merits of the certified constitutional question.



Petitioner’s Brief and several amici briefs supporting Petitioner were filed. The
State of Ohio filed an amicus brief and Petitioner was permitted to respond to their de
facto defendant amicus brief. Magistrate Merz issued an extensive decision a year later
[Appendix C] in January 2004. In summary, Magistrate Merz held that there is no
controlling authority/precedent that parental rights in a divorce situation are
fundamental {WHICH IS PRECISELY THE REASON WHY PETITIONER IS
REQUESTING ULTIMATE REVIEW BY THIS COURT} and relying primarily on two
dissenting opinions in Troxel v. Granville, 530 U.S. 57 (June 5, 2000), where dissenting
opinions are not binding legal authority, the magistrate judge deftly avoided deciding his
own constitutional question. [Appendix K] Magistrate Judge Merz concluded his decision
by suggesting that his certified federal question, which must be answered [Appendix

K], was a matter for the state legislature.

Petitioner immediately filed for reconsideration [Appendices D and E]; however,

Magistrate Merz denied reconsideration. [Appendix F]

Petitioner Galluzzo filed an appeal with the United States Court for the Sixth
Circuit. Petitioner’s brief and de facto defendant and amicus curiae State of Ohio’s first
brief were filed, as well as several amici briefs supporting Petitioner. The Sixth Circuit
then ordered a pro bono attorney to represent Petitioner. Briefs were filed again,
including a second amicus brief of the State of Ohio. Several admissions [Appendix H @
page 10] were made by the Attorney General for the State of Ohio that fully supported

Petitioner Galluzzo’s pleadings.

The Sixth Circuit concluded there was no actual case or controversy to warrant

federal jurisdiction where “...scant attention has been paid to some rudimentary



justiciability questions...” addressing “This case raises some very interesting
constitutional questions about the fundamental rights of parents in child custody
proceedings. The questions are so interesting, in fact, that they have generated reams of

argument from a dedicated and able pro se plaintiff...” [Appendix G]

The Sixth Circuit panel asserts that the federal court did not have jurisdiction of a
certified constitutional question addressing that there was no “actual controversy” under
Article 111, however, the same panel goes on to conclude that “If Galluzzo believes that
his constitutional rights have been violated, he may petition the Ohio courts for a

modification of the original decree awarding parental rights. O.R.C. 83109.04(E).”

“These courts will surely provide Galluzzo with an adequate forum to argue the

constitutional issues presented by this case...” [Appendix G]

Of course Petitioner requested en banc review asserting that the doctrine of
complete preemption was applicable and not considered by the panel after the Sixth
Circuit suggested that he go back to the same court under the same constitutionally
deficient statute where there is no ability to reach a constitutional outcome under any set

of circumstances. [Appendix H]

Further, the Champaign County domestic court would have its hands completely
tied where the Ohio Supreme Court has clearly established precedent (inapposite of the
USSC progeny of decisions cited in Troxel, id.) in Boyer v. Boyer, 46 Ohio St.2d 83
(1976). In no way would the inferior state tribunal issue a decision inapposite of the
Ohio Supreme Court pursuant to a constitutional challenge to the express language of

O.R.C. 83109.04. The highest Ohio court has long determined that the supremacy of



federal law as to fundamental parental rights was not applicable in the Great State of

Ohio.

The decision in Boyer, id. completely ignores fundamental parental rights holding
that the fundamental right to legal and physical custody of minor children in a divorce
situation is subordinate to the arbitrary and discretionary decision of the state court judge,
which authority is established pursuant to the total lack of constitutionally compliant

procedures on the face of O.R.C. 83109.04.

The Sixth Circuit ignored the argument and the precedent established by this

Supreme Court in Shaw v. Delta Airlines, Inc., 463 U.S. 85 (1983).

This Writ of Certiorari is essential.

REASONS FOR GRANTING PETITION

Does a federal court have jurisdiction of an actual case in controversy
pursuant to Petitioner’s challenge to the express language of a state statute
where the lack of federal due process requirements completely preempts
fundamental parental rights of fit parents in a divorce situation by denying a
constitutional outcome under any set of circumstances?

The United States Supreme Court has addressed parental rights as fundamental
rights protected by the United States Constitution, summarizing the court’s history of
parental rights decisions in Troxel v. Granville, 530 U.S. 57 (June 5, 2000). The
dissenting opinions in Troxel, id. revolve around which amendment protects the parental
rights and the reciprocal relationship of a child with a fit and suitable parent. Opinions
address the Fourteenth, Ninth, and First Amendments. Petitioner Michael A. Galluzzo

pleads that each of the foregoing amendments applies in his First Amended Complaint.



Petitioner further pleads that the Supremacy Clause, Article VI, obtains here. This Court
has addressed the rights of adoptive parents, grandparents, unwed parents, single parents,

unfit parents, state agencies, and legal guardians.

The ultimately critical, and unresolved, issue remaining is the determination of
the rights of fit parents in a divorce situation. The federal magistrate judge originally
recognized the importance of the federal question, refusing to certify the question to the
Ohio Supreme Court at Petitioner’s request at oral hearing [Appendix K] and
subsequently certifying the constitutional question to the Attorney General for the State

of Ohio [Appendix B] asserting that the federal court must answer the question:

“Pursuant to 28 U.S.C. §2403(b), the Court hereby gives you notice that the
Plaintiff has filed the above-captioned action to challenge the constitutionality of Ohio
Revised Code 83109.04 and Ohio R. Civ. P.75(N) with respect to the asserted effect of
this rule and statute to permit an Ohio domestic relations court to deprive a biological
parent, in a divorce situation, of equal custodial parent status without a finding of clear

and convincing evidence that the parent so deprived is an unfit parent.”

The United States Supreme Court has concluded that the constitutionally
compliant standard of evidence required before a state has the right to intervene and
implicate parental rights is by “clear and convincing” evidence of parental unfitness in

Santosky v. Kramer, 455 U.S. 745 (1982).

The United States Supreme Court has addressed the doctrine of complete

preemption in Shaw v. Delta Airlines, Inc., 463 U.S. 85 (1983).

10



Petitioner pled that the express language of O.R.C. 83109.04 denies all Ohio
parents due process where the statute contains a vague and arbitrary evidentiary standard
used by the state courts to deprive the constitutional rights of fit parents to custody of

their children in a divorce situation.

No parent, under any set of circumstances, can achieve a constitutional outcome
without the most basic due process requirement of a constitutionally compliant
evidentiary standard explicitly written in the Ohio statute, providing the parties the ability
to understand exactly what is expected of them under the law. Therefore O.R.C.
83109.04 completely preempts Petitioner’s ability to protect his parental rights and
achieve a constitutional outcome under any set of circumstances. Where complete
preemption obtains here, Petitioner Galluzzo maintains an actual case or controversy that
the federal appellate court can directly adjudicate, therefore meeting the Article Il1
requirements inapposite of the Sixth Circuit’s basis for dismissal. [Appendix G] Further,
the Sixth Circuit maintains jurisdiction for declaratory relief of Petitioner’s properly pled

federal question.

Petitioner asserted in his pleading that the present “best interests” evidentiary
standard allows the state court arbitrary discretion by implicating both parents custodial
rights, depriving one parent of their custodial parental rights when the court arbitrarily
designates the noncustodial parent and at the same time curtailing the designated
custodial parent of their parental right and decision-making authority by carving into state
law temporary access and decision-making authority (known as visitation) for the

noncustodial parent. The Attorney General for the State of Ohio agreed “In truth, both
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parent’s rights are diminished.” [Appendix H @ page 9 quoting Second Brief of Amicus

Curiae State of Ohio @ page 20 filed in the Sixth Circuit.]

For 30 years, the Ohio Supreme Court has upheld the supremacy of children’s
rights over parental rights in Boyer v. Boyer, 46 Ohio St.2d 83 (1976), severely curtailing

constitutional challenges to the express language of the law in the inferior state courts.

While this esoteric argument may unlikely be litigated by a decreed custodial
parent, the state court’s arbitrary designation diminishes the legal decision-making right
of the custodial parent. The state’s discretionary intervention places both parents in an
adversarial situation, and as sufficiently adverse parties, meets the proper party

requirement.

The Sixth Circuit panel waxes eloquent over the constitutional questions raised,
however, the panel deftly dismissed the case asserting Petitioner “...simply wants a

favorable ruling on a “collateral legal issue”...”

Where Petitioner asserted a deprivation of his federal rights, submitting his
certified state court decree at the oral hearing before the magistrate judge wherein the
district court accepted the evidence into the record, Petitioner did not “drop[ped] all of

his fact-based claims...” [Appendix G @ page 7]

This United States Supreme Court must determine the importance of consistency
and adherence to its precedent rulings. The United States Court of Appeals for the Sixth
Circuit has intentionally ignored the underpinnings of this Court’s previous rulings in this

13

matter and has cloaked the dismissal of Petitioner’s constitutional challenge as “a

collateral legal issue”.
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The Sixth Circuit offers a ridiculous solution: *...he [Petitioner Galluzzo] may
petition the Ohio courts for modification of the original decree awarding parental rights.
0.R.C.83109.04(E).” “Those courts will surely provide Galluzzo with an adequate forum

to argue the constitutional issues presented by this case...”

The solution offered is ridiculous where O.R.C. 83109.04(E) requires (1) a
change of circumstances; (2) where Petitioner is subject to the same statutory provisions
in 83109.04 which still lack an express constitutionally compliant evidentiary standard
that deny all Ohio parents a constitutional outcome under any set of circumstances; and
(3) the inferior state court cannot overrule the state’s highest court (unlike the instant
issue addressing the Sixth Circuit). However, unbeknownst to the panel, Petitioner,
pursuant to his parental rights deprivation in the Champaign County Domestic Relations
Court was subject to a related nonsupport indictment in the Champaign County Court of
Common Pleas, presided over by the same judge in this 1-judge rural county, which
appeal was taken to the state appellate court and up to the Ohio Supreme Court, raising a
similar constitutional challenge. The Ohio Supreme Court ENTRY proves that even
Ohio’s highest court “will surely [NOT] provide Galluzzo with an adequate forum to
argue the constitutional issues presented by this case” refusing consideration of the
jurisdictional memoranda, therefore negating the Sixth Circuit’s ridiculous alternative
solution to a legal matter that transpired long after the filing of the instant federal case.
The Petition for Writ of Certiorari is being filed concurrently with the instant Petition.

[Appendix J]
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Regardless, Petitioner has the right to independently adjudicate a federal question
[28 U.S.C. §1331] that challenges the express language of state law that completely

preempts his fundamental rights.

CONCLUSION

The issue of fundamental constitutional protections of parents from arbitrary
government interference addressed by the pleadings in this case is one of critical
importance to the majority of Americans at one point or another in their lives, either as
children or parents. This is certainly true for the Petitioner and his children, as the issues
of constitutional law in this case directly implicate petitioner’s fundamental rights as a

parent.

Respectfully submitted,

ffedadl A

Mi . Galluzzo,
Petitioner Pro Se
P.O. Box 710

St. Paris, Ohio 43072
937-663-4505
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CERTIFICATE OF SERVICE

I, Michael A. Galluzzo, do hereby certify that on Sept. 29, 2006, as required by
Supreme Court Rule 29, | have served the enclosed PETITION FOR A WRIT OF
CERTIORARI on each party to the above proceeding or that party’s counsel, and on
every other person required to be served, by United States Postal Service
mai |, 1st-class postage prepaid.

The names and addresses of those served are as follows:

Teresa A. Cook (fka Teresa A. Galluzzo)
Respondent

5569 Runkle Rd.

St. Paris, Ohio 43072

937-484-7505

State of Ohio, Amicus Curiae 2
Attorney General Jim Petro,
Attn: Kent Shimeall

Assistant Attorney General

30 East Broad Street, 17" Floor
Columbus, Ohio 43215-3428
614-466-2872

I declare under penalty of perjury that the foregoing is true and correct.

Petitioner Pro Se
P.O. Box 710

St. Paris, Ohio 43072
937-663-4505

? Petitioner certifies that the sole Respondent/Defendant in this matter, Teresa Cook, has
been served a copy of this Petition, however, Teresa Cook has declined participation in
this case at the District Court and Sixth Circuit Court of Appeals. On the other hand,
Amicus Curiae State of Ohio has actively participated in ALL aspects of this case as the
“de facto defendant”, however, the State of Ohio refused consent to be named a party
defendant.
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